FaniblUdd923198 Jul 11 2006 17:4p F

State of ?‘ﬁ efr glzrmg

Department of Environmental Protection

The Guide to Tidelands

A wmpﬂanuu of ipfortpation on State pwned aud clajmed udelands within the
State of New Jemﬂy

For additional information, plcase contact

Burean of Tidelands Management
P. O. Box 439
Trcntnn, New Jersey 08 625—0439

Tel. # 609-292-2573
Fax, # 600-633-6493.

New Jersey i an Equal Opportunity Empioyer
Recytled Paper

L



Jul 2006 17:41
WA

A pt 7 ] .'J.'J.:v

0ld Barnegat Lig
| Barnegat nght,'_




. Jery-

' G [ e o v Miw Jamey Stat: Bar Azsosition (§10.50); ion-mambers may setEsihe 21 S50 per Yaar, Thare

Faxibldsdsg7d0 Jul 11 2006 17:42 P.0O3

TERSEY LAWYER

the Magazine _. . April 1995 _)

In this Issue . . Special Lands

Message From the Special Editor - . 6 D@Pm- fments
by Alfred A Poro . '
: Prasident’s Parspective 4
Resolving State Title Clalms to Tidalands: - 8
Fracfice and Procedure

by Willicarm E. Aldesen .

A step-hy-srep ondine to help New Jerscy pracutioners idedtify 2
stare tidelands vl Flaim on propercy and, if neeessaty, acquire ar
lense che arace’s interest,

trplications of the New CAFRA Legisiation 13
bry Michae! J. Gross and Jeifray 5. Bewnsiock - S _
An camination of the pew Coastal Arca Fadlicy Review Acc —
mudified by the Mew Jersay Lagislorre in 1993 —and its impacy
o residenuiul, Industrial angd cesimercial developraent in New

Insight # New Welland Procadures of ihe Ninefies 16
by Alfred AL Porra Jr, ) :

A goide o bandling wetlznd murens for 2 diear, induding & his-

rorical pecspective of wetland segulariony iz New Jersoy, & review

of permir processing and enforcemene procedures, and ¥ practition-

ec's cheeklise, .
New Jarey’s Spoclal Place: 235
The Pinsiands Nalional Reserve
by Terence D, Moote
An overview of the Ngw Jersey Pinelaods and their pracrical
impacr vy local roning, subdivision and fand eransacrions, develop- 5 _
ment 40d preservarion. _ oy Phiot .
! 20 &3” ﬂ?éammm%
Redevalopment Through Condemnaiion:
The Key fo Municipal Revitalizafion ' Hamegar Ligh. New Jency
oy Kenneth A. Pomo and Shert K Slegelbaum . .
A disenssion of the procedures 2 faunigipalicy should follow
sequire properry for redevelopmenr under the lawe of eminguc,
domain- N
Tax Planning for Special Real Bsterte Situations 31

by Martiey M. Shenkman and Salim K Jaifee

Finaneial planning scrarcgies every New Jersey lawyer should koow
to zeake the most of uniqne real estate sicuarions,

May, Juty, AL Crotr, Brd Hiamisr #f aach pear. + Sybscipion & incudaed
B 8 charge of 5250 per copy for providing opres of indiviguan artisies * Pubidnaa by
the Hew Jebiay State Bar Association, Hey Jasey LIW Cazemaae, CH e Cipnutinion Erpeiite M Amnavick HNaw Jorpgy 08901-7300, + Sectiai-class BoSlage pakd 91 by Brurswick, bew Jemdy 08501 and &t
acalonal Maling oisas. POSTMASTER: Send agdrems changes 10 Naw Jersey Lawyer, he Matarine, New Jucoy State Bac Agsociabion. Maw Jumuy Lo Cemr, Gne Canatiiion Sauane. bew E_IWHB*"E; .
Naw Jarsay 089011500, * Copyright €1595 Maw derpey State Bar Azsoghation, Al ighty reserved, Amy canying of mataril herain, in whale or in AT, S by any megnyg stz wilttat pEERIESIn & n‘j*" ;v
o, Fimduists for cuch perissian should be sent to New J=ctay Lwyer, ihe Magazing, Naw Jirgay Sizie Bar Apsoclation, New Jargey Law Ganter: Qe Consilton Square, Mow Emnﬂm}-\r Mew Gt;‘:w
QEINT-1500. « Npw Jmriy [Qwper Shaes SWIIUNANS, G ARKIEE OF QUVGr G, Viswe =il opiniops sZprossed hoitin A1 ngl 10 B tehar as ofticial expressions of the Hew Jersey S Bar Aggucaite
s £ SIded, Pybkcation of py anitiis teweit G08S not repcesTtily MMply ENatsement 1 ANy way of the views expragsed. - vored b UA A+ Ofigior Hopesuangm; tme Sorpey Lawyer. e MAgarie,
Mewborsey Siaie Bar AsFaganon, Hew torsey Law Centar, One Sotfanution S0uane, baw RiLnswick, Haw Jemey 0o501-1500, {908) 248-5000 = Adveriising Display (908] 314934,

& Nowr JrsEY Lawyer, the Magazine (ESN-0I50093) s publishat sight 1mes Per yelr I January, Febnay, Aprl



Fax:B092923198

Jul 13 2006

17:09 P.0O2

Resolving State Title Claims

. ¥

cipals, lenders or insor-

' ~ &rs concerning New
J real estate should include
state claims to tidal lands in their
checklist of iams 6 review in every
matter, Such claims can exist on
property that appears to have no rela-
tion to tidal waters because, until rei-
atively recently, it was commeon for
New Jerzey landowners to fill tidal
land= adjacent to their properties.
Today, such lands look no different
than property that has never been
flowed by the tides. This arficle will
discuss what tidal ciaims are, set
forth in detail how to determine
whether they affect a property and
identily the step-hy-step procedures
that should be followed to remove
the s}fatf:’s claim on title,

STATE OWNERSHIP OF
TIDAL LANDS

Ownership of tidal [ands was vest-
ed in the states upon their enfry into
the Union. The state owng, as a pro-
prietor, all tidelands within its bound-
aries, £.&., New Jersey lands now ar
formerly naturally flowed by the
mean high tide.! The tidal lands are
held in a public trust for the henefit
of all the people of the state.2 The
Tidelands Resource Coungil is the
public body charged with initiallv
reviewing and then recommending
the state’s conveyances of tidelands.

ounsel representing prin-  The proceeds of sales and leases of |

these lands are dedicated to a state
education fund.? Notably, however,

the state makes no claim to own the

beds of watercourses that are not
tidal, regardless of whether they are
navigable * :

. ‘The boundary between state-
owned tidal lands and the adjacert

i ed upland iz the mean

high water line. New Jersey follows
the majority rule among the states in
this regard. Ifthe shoreline is nator-
al, i.e., unbulkhesded, it may erode
aver time, so that there is less dry
land, or, it may accrete, so that the
upland grows larger over time.
‘When true, natural erogion occurs,
i.g., when the natural carrying away
of imperceptible bits of upland
ocecurs over tine, the upland owner’s
title to the Tand ebbs as well, When
patural accretion ocours, L.e,, when

. the imperceptible depostt of material

by the tides adds to the upland, the
upland gwner's estate grows. This
principle is known as the Doetrine of
Equal Compensation.® -

The processes of eroslon #nd
accretion gecur slowly over timie. If

the loss or gain is sudden so thatitis

perceptible, the boundary line is
unaffected.? Storm damage'is & coin-
mon example of this phenomenon. If
a storm removes a beach, the upland
property owner still has private utie
extending to the location of the nat-
ural mean high water line before the

to Tidel-ands:
Practice and Procedure

storm. Similarly, there is no change
in boundary if the storn deposits soil
on the upland, The new upland prop-
erty is state-owned, and the original
upland may no longer be waterfront
property.? K the private owner loses

L

" . ypland to a storm and does not

reclaim it within a reasonable time,
title will then return to the state.®
Reclamation may be preciuded, how
ever, because of specific state and
federal waterfront development regu-
lations. Eventual state ownership in
such circumstznces may be
inevitable.

ARTIFICIAL CHANGES

The boundaries of state tidelands
are not affected by arfificial changes.
The state does not own artificial tidal
areas, such as lagoons, constructed
hasins or relocated streambeda® But
it does claim title to those portions of
basing and lagoons that once were
natural idal areas, such as the beds
of tidal streams that once existed.

The state also claims fee simple
tifle to those portions of natural bay or

" peean bottorm, riverbeds and

streambeds that were once flowed by
the tide but are now artificialty filled.®®
These lands are now high and dry and .
are usually indistinguishable from the
surronnding natural upland. Generak
Iy, counsel will be called upon to
resotve this sort of clalm i conjunc
fion with 2 closing or a refinancing.



Fax:B092923198

DOES THE STATE HAVE A
TIDELANDS TITLE CLAIMY

The process to determine whether
the state has a tidelands title claim to
a specific property is, for the most
part, straightforward. There are no
such claims in Morris, Sussex,
Warren or Hunterdon counties.
“There are some tidal claims in
Somerset County, but only in
extreme northeast Franklin

“Township. Most of the dry jand
aregs in the remaining counties have
o claims, but the state does claim
title to all unconveyed natural Gdal
areas in the remaining counties. In
addition, some of the dry land areas
in these counties contain state claims
as former natural tidal areas.

To determine whether thereisa .
claim to 4 property in these 16 coun-
tes, counsel should first constlt a
Department of Environmental Protec-
tioh (DEP) paperback handbook titled
Lands Subject to Investigation.™* If the
subject property is not within an area
that has been investigdted for claims,
here is no state tidelands claim. Hthe
vicinity of the subject property has
heen investigated for claims, the
results of those nvestigations are
shown on one or more of 1,628 filed
state tidelands claims maps.

Each state tidelands ¢laims map
depicts an area 9642 acres or 15
square roiles in gize and bears both a
descriptive name and a number, e.g.,
“Bay Head Harbor,” No. 4482172, A
claims map consists of two sheets
#hat must ba used together: 2 recti-
fied aerial photograph, known as a
photo base map, and a clear plastic

- claims overlay.

Paper copies of these maps are
avalablé in the relevant municipal
cleri’s office. Also, 2 complete set of
paper prints for the entire state is
available at the office of the Secretary
of State.

Original plastic sets — which are
much more exact due to the stable,
durable nature of plastic —are avail-
ahle at the office of the county clerk
or registrar. Also, the DEP has plastic
sets available for examination at the
Rureau of Tidelands Management
(Bureau) in Trenton and at DEP field
affices in Toms River, Ocean County
and in Pomona, Atlantic County.
Many engineers, surveyors and title
company offices have plastic sels of
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those areas they frequently review,
To delineate a claim area, ¢counsel

. should be sure that the experts

invalved use plastic sets, not paper
copies,-especially in eloge cazes. fa
commercial search firm determines
for counsel whether there is 2 claim,
or whether the question Is “too close

o call,” pne caution is in order. Deed
descriptions, filed maps, valid or void

grants, nearby grants and licenses
spproved under the Wharf Act of
1851 are beyond the scope of such a
review, but can nevertheless affect
whether there actually is a ¢laim.

LooKING BEYOND STATE
TIDELANDS CLAHMS MAFS

Commsel's initial review of the
state's maps may determine that
there is, or is not, 2 claim. In either
case, the result requires further
examination, The state's tidelands

- caims maps in and of themselves do
not =1l the whole story.

Suppose no«claim is evident on the
property in question according to the .
tidelands claimes map. If the property
je well inland from any present tidal
waterway, counsel can probably rest
assured that there is no claim. The
state is barred from making new
claims not shown on the maps unless
it can show that the property has
been fidal, even artificially, in the last
40 years.)? Such a showing is very
unlikely because the state has exam-
ined photographs available since -
1932 to maike the claims it has shown
on the filed maps.

" Ifthe property is adjacent to a nat-
arul-tidal waterway, and the map indt-
cates a claims line that appears tobe
offshore of the upland boundary, the
state’s position will probably be that
the boundary between the state and
private ownership is the present
mean high water line, regardless of
the position of the line “in the water.”
All presently flowed tidal lands are
presumptively state-owned.”® The
only exception ta this position may -

- he if the waterway has been artificiai-

ly widened. Also, even if the tide-
lands claims maps suggest that there
is no claim on the property, the state
reserves the right to assert a claim to
lands formerty tideflowed based
upon deed descriptons in recorded
titles and/or fied maps.'* i the
bearing and distance to the property

17:10 P.0O3

houndary in a deed in the chain of
 title or the filed m=p shoreline falls
short of the buikhead er the high
water line, the state may claim that
the additional land was once tidal and
was artificially filled. If true, this fact
would make the land stateowned.
On the other hand, the siate's filed
claim to formerly tideflowed or even
presently tideflowed land is not neces-
sarily current either. There conld
have been natural aceretion. The maps
show claims to natural tidelands as of
the early 1970s in the Hackensack
Meadowlands and a5 of 1977 or so
elsewhere. Counsel may be abla tn
demonstrate that the property is ali pri-
vate upland by virtue of patural accre-
tion since the date of the mapping.
Also, the claims maps do not show
the state’s conveyancing and leasing
activities since 1804. The property
may be the subject of a state legisla-
tive grant-epacted between 1804 and .
-1869,16 or @ private owner's predeces-
sor in title eould have purchased the
state’s ownership interest at some
time after 1869, A proper title search
will show such riparian grants, but it
often will require more than the com-

- mon 60-year search to do so.

STATE TIDELANDS GRANTS

State tidelands grants are obvious-
ly significant to a property’s title. If
the grant is without restriction, it
supersedes the state tidelands claims
line. Neariy all such grants have
some restrictions, however, and the
current tifle holder takes title subject
t6 them. If therproperty has been

filled beyond the bulkhead line in the
grant, for exemple, a state claim
remains to the unauthorized filled
area even if the filed claims line is
waterward of the bullcheat. The
grant condition controls.. (zrant coz-
ditions are read in favor of the state,
even If the state wrote the grant.*®
Sp, for exammple, 2 deed provision
aliowing the property to be vzed only
for park purposesisa permanent
restriction, even if the parties appar-
ently forget over time that itis
there.t?

Another problem involving grants
that occurs surprisingly often con-
cemns the upland owner clause-
Becauge the slate may deed ude-
lands only ta the upland pwnert™and
hecause the stale may nol adjudicate
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a dispured title tg determine who
actually is the upland owner,*® the .
state historically has inserted in
every tidelands grant a clause void-
ing the grant if the actual grantee is
pot the true upland owner, Where _
the grantee is not the upland owner,
title thereupon automatically reverts
to the state. The state eurrently
requires confirmation that the pro-
_posed grantee is the true upland
owner three times during the grant
application process. Still, the wrong
person or &ntity often accepts deliv-
ary and pays the grant price.
‘Recently, the state hais applied -
NJS.A 12:345 f seq. to such situa-
tions when they #re discovered and
has assessed an additjonal considera-
tion of $1,000 or more'for, a subse-
quent corrective deed, But the
penalty could be far worse for the
person Secking the prant. The
claimed area could revert to the
state, and the consideration already
paid could be forfeited.
Counsal should aleo be aware of
another nof so obvious use of previ-

ously defivered tidelands granis. At

times, the state’s fidelands claims
map has delineated a former fidal
watercoutse at one Jocation, while an
earlier grant map depiets a similarly
configitred watercourse a short dis-
tance sway. counsel can show that
onty one watercourse actually exist-
od, then the state may have conveyed
that watercoirse in the earlier grant.

Thus, the subject property, on which .

fhe gtate now makes a claim, may be
entitled to a Statement of No
Interest:2? This documentisa
recordable instrument with the

- gtrength of a grant, which perma- -
pently waives any state tidelands
claim on the subject property. No
consideration is charged for such
instruments, only & processing fee,
. apd the tarnaround time is usually
far Jess than for a grant or a long-
term lease. ' :

Tt is, therefore, important to
check any grants on-adjacent proper-
ties for comparison to the claims
map. The most convenient way te
 check for adjacent grants is to
- request a paper copy of the
Conveyance Overlay covering the
subject property, if it is available,
fram the Bureau. Counsel must also
be sure to censult the grants them-
selvee. Generally, such nearby

grants do not show up in a titls
search orin a routine engineering or
surveying check Once again, coun-
sel's expertise is required.

Counsel may also uncover tide-
lands conveyances in the form of
fraeholder's licenses approved for
the Hudson River, the Kill vz Kull, -
and New York Bay between 1851 and
1869, and elsewhere in the state from
1851 to 1892.71 These licenses
allowed upland owners to fill water-

. ward of the low water mark as Jong

as navigation was tinimpaired. Once
the filling took place, the new upland
‘became privately owned. The state
has approved Statements.of No
Interest to claimed areas under such
cirenmstances, but it is counsel's
burden to show that the recorded
license applies 1o the subject proper-
ty and that the filling took place
before 1892.%

THE GRANT PURCHASING
PROCEDURE

The next point in the process
begins when counse] has determined
that the subject property isin an area

- subject to investigation, has found

that the property has a state tide-
1ands claim and has searched the
fitle and reviewed nearby grants o
determine that there has been no
prior conveyance of the stafe’s tide-
lands. If the claim area is natural

tidelands, counsel should pursue the -

matter with the state just as any prop-
erty owner or potential purchaser
would do with any other land owner.
The state will be responsive, with

one major excepiion. Because of the
state’s fiduciary responsibility over
these public trust assets, it rarely
consents to the outright sale of natu-
raily flowed tidal lands, Instead, pri-
vate or commercial interests, such as
marina operators, can expect to be
offered the opportunity to applv for 3
vear licenses, or occasiopally 20-year
janses. The state must secure fair
market value in these and all other
fidelands transactions, and applicants
should be prepared to compmence
negotiations by first presenting thelr
own professional appraisal, “Low
balling” clows down or kills the
process. Successful negotiators are
realistic and present very near teir
best offer first, The state does not

make “hold up” demands. Moreover,
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applications for licenses for individ-
wal docks adjacent to singlefamily
homes need not be accompanied by

. appraisals. Tax assessment dataora

recent sale is generally encugh.
Commerdial, industrial and multi-
family residential property owners
can also expect to be required fo pro-
vide and maintain appropriate public
sccess to the waterfront on their sites
a5 a condition of the receipt of a lease
or license., Grants to formerly flowed
waterfront-areas made to commer-
cial, industrial or multi-family resi-
dential applicants also often require
public access. This requirement ful-
fills the state's public trust interest in
these Jands. Some recent inverse
condemnation determinations could
be constiied to Kmit government's
exaction of public access aress in
exchange for a perinit® but such

- arguments do not apply in tidelands

matters. The stata is allowed fo set
conditions for its tidelands instru-

. ments, and, in many cases, public

apcecs as a part of 2 grant, lease or
license is a “take it or leave it” situsa-
tion. “Leave it” mezns that the appli-
cant may Dot occupy the natural tide-
{znds with any strucures atall. The
Executive Branch is serious about
public access,™ as are the ’
Legislature® and the courts. =

Tt the subject property is now
enfirely *high and dry” but there nev-
arfheloss ie a claim, counsel Tias
many responsibilities. First, itis
important to have the claim depicted
acciurately on a curret survey of the

and to have ifs area mes
sured. Be sure that the survey uses
a plastic claims map set, and not
paper prints, Second, counsel must
determine the corrent fair market
value of the claim area. This process
is done by determining the fair mar-
ket vatue of the entire property, land
only, per square foot, Then counsel
should multiply the claim area by the
per square foot vahue. The result
may be the record tifle owner's maxi-
UL EXPOAUTE.

At this point in the sale of @ devel-
oped parcel, the interests of the
buyer, seller, title insurer, lender and
broker tend to diverge widely. The
buyer usuzlly seeks 1o have the sel-
ar pay 1o clear the title, altheugh the
wellinformed buyver oftan wants 10
coptrol the process. The seller an
cometimes wrn the matter overto a

Lot e | AR

)
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title insurance company. Less fre-
querntly, the seller ean reach back -
through warranty deeds to a prede-
cessor's title company. Sellers gen-
erally want an upset cost for the
_ grant and its processing, and interest
on the escrow. Lenders and their
"title companies oftep atternpt to -
escrow multiples of the maximum
grant price, and brokers want the
deal to close without any reduetion in
the sales price. There are many vark
ations on these scenarios.

Counsel for all sides can do much
to enhance the ultimate resuit The
first step is to file an application with
the Bureau. Ask the Bureau to deter-
mine “the source of the claim." L.e.,
the date of the map or the pho-
tographs that show the watercourse

as existing on the property. A critical _

- document o this phase of the.
process is Attorney General Farmal
Opinion No. 3-1983.28 Tt authorizes

-the stata to reduce the constitutional
ty mandated value of its claim based
on & perceived lifigation risk. This
Titigation risk discount can be applied

in settiement discussions without the
necassity of any litigation being filed.
The discoent amount Suctuates,

The Formal Qpinion also allows
the state to negotiate below fair mar-
ket value when the record owner: (a)
did not do the filling; (b) does not
have tifle insurance to cover the cost
of the claim: and (c) did not have
notice of the claim, #.6., by deed

description or filed map, or by pur- -

chasing after the state’s claims map
was filed. ‘This "good faith discount”
fluctuates as well and varies inverse-
Iy with the unit value of the property.
Tt reflects the cost of reclamation,

- .Counsel in 2 closing can protect the
seller's claim to a good faith discount |
by establishing a realistic escrow.
Closingwith only a reduced sales
price will forfeit the diseount,

1f proposed construction on the
state’s clatm area must be done
before obtaining a tidelands deed,

counsel can secure an interim license .

from the state to allow construction
to go forward on the state-claimed
_area. Such permission ig prudent to
avoid increased charges that could |
be assessed for unauthorized
improvements.®®
The applicant must furnish an
appraisal in nearly all grant applica
tians. The state then prepares a pro- -

" focsional appraisal review, The state

alse analyzes the property’s history
pisg-vis the claimed area. When was
the claimed tidal land filled? Why?
Who owned it then? Is the present
owner entitled to a gaod faith dis-
count or a lifigation risk discount? .

" (ounsel should be alert to present
the best case during the staff review, -

before the Bureau’s position has
been formalized.

TITLE INSURANCE
CONSIDERATIONS

The interzction between title
imsurance and state tidelands claims

. can be crucial. The state looks to the

exceptions listed in Schedule B of
the title policy to detenmine whether

- title insurance covers the claim. If

there is title insurance, a good faith
discount applies to the extent of the
policy coverage. If the exception in
Schedule B excludes “lands now or
formerty flowed by the mean high

tide,” the state generaily will recog-
nize the exception and considera

good faith discount. Any other Ian-
guage usually requires more study.

For examnple, excluding the state’s '

claims fo “the bed of Sunfich
Lagoon” does not exclude the claims

. to formerly tide-lowed streambeds
" pot in the lagoon. Therefore, cover-

age could be considered to apply to
filled claim areas. Exclusions are
read in favor of the insured, andin
favor of coverage®

. Also, the state will got recognize
exclusions to “filledyin lands™ that
somnetimes are found only in the
Conditions and Stipulations section of
a policy. Burying exclusions in this
section does not provide the insured

_ with the agreed upon coverage® If .

the policy lirait does not cover the
cluim's value, a good faith discount
should be explored for the gverage.
While title insurance companies have

. objected to the denial of good faith

discounts when they are paving ona
claim, such claims were within their

 ability to discover, and they were paid
. apremium to cover them.*

THE ROLE OF THE
TIDELANDS RESOURCE
COUNCIL

At this point, the matler is ready
{o present (o the Tidelands Resource
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Council. Counsgel will be informed o
the date, time and place, and ‘ean usy
ally review the agenda, including the
stzff recommendation, shead of time
The Council is 2 12-member volun-

_teerboard that meets twice monthly.

The members aré gubernatorial
appointees and serve four-year termis
or until . successors sre appointed 33

Staternents are not sworn, and
there is no formal examination or
cross-examination, There is, how-
ever, considerable discussion
among the staff, the Council and thy
public, if intereated parfies are pra-
sent. Such discussion usually
accurs when there are substaniizl
or controversial matters.,

The Council’s decision is by
motion of #n absolute majority of all
of the members. 3 If there are 12

. appointed members, seven must vols

in favor of an action. If only seven
are present, any dissent or absten-
tion amounts to a veto. In close mat-
ters, the presence of counse] and the
applicants or dpponents themselves
can be decigive.

T 2n application is nat approved o)

. ifthe set conditions are unacceptable

to the applicant, counsel may reques

reconsideration. Such requests are

routinely allowed and are de #icvo.
Couinsel should prepare a position
paper and, if appropriate, secure cur-
rent appraisal information or other
documentation for the Council's fut-
ther review.

Once the grant or Jease i
approved hy the Council, a statutory
review process begina.® The
Commissiotier of the DEP considers
aach action by reviewing the
Council’s minutes: Once the
Commissioner approves a Council's
action by approving the minutes of
the meeting at which the acion
occurred, the Pureau asks the appli-
cants whether they will accept the
Council’s offer and set conditions. H
the applicants accept, they pay an
application processing fee,* and the
Buraau prepares 2 draft deed.
Counsel then must review this docu
ment. The text of most of the condi-
tions, except the upland owner
clause, can be discussed with the
Bureat and with the Attorney
General's office and may be subject
{0 some negotiation of terms.

When both sides are satisfied
Continued ot page &
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Continuad from page 11

with the text, it is presented to the
Commissioner of DEP, the Attorney
General and the Governor for their
approval. M, as is moat often the
case, the documents are approved,
they are signed and sealed by the
Secretary of State and recorded by
the Bureau. The applicants then sub-
it payment, and the grant or lease
is delivered. Counsel should record
the document in the county where
the praperty is located and report the
recording information to the Bureai.
The state then closes its file”

. . :
EXPEDITING THE PROCESS

The éntire process, string witha

completed application and concluding
with a delivery, takes six months to
one year for a routine application.
There is no Limit to how long a com-
plex matter can take, but most of the
time is spent prepacing the application
for presantation to the Coundil.
Counsel can speed the process by
responding to requests for information
 in z timely fashion and by keeping in
touch with the Burean's staff at regu-
Iar intervals, The grant or lease apphi-
cation process is a demanding one.
Counsel must be vigilant and
responsive bacause the Bureau hasa
heavy caseload to manage, Tt is par-
ticularly important fo regpond to all
requests for additional information
made by the Bureaun. When asking
for a stztus report afier many months
of apparent inaction, counsel often
tizrve been embarrassed to find that
the state has asked coungel for infor-
mation that was never provided. Asa
result, the processing of the pro-
posed grant has stopped, and coun-
sal, hiot the stafe, is to blame,
Another option that is always avail-
able to counselis to file suitin =~
Supenior Courtto quiet title 37 There
are a few reasons why, in the past
‘decade or so, fewer than a dozen such
suits have heen filed. The firstis the
avallability of good faith discounts and
reatistic [figation risk discounts in the
application process. Second, the cost

of litigating the technical ¢laim is sub-

 stantial. Also, if the state prevails, the
Tikelihood of a good faith discount is

". minimal, and no htigation rigk dis-

count will be offered. The plaintif will

be required to pay 100 percent of the
original fair market value, if the state
iz even willing to sell at afl. The state
has no obligation to sefl its interest
Third, there ara few opportunifies for
procedural challenges to the state's
clairn or to the grant application
process. The state’s mapping pro-
gram has been judicially approved,®
as well as its power to assert certain
claims not made on the claims
maps.40 _

The Council’s actions need not fol-
low the Administrative Procedure
Act and may include sefting such
proprietary policies as imposing
charges for “use and occupancy™ or
back rent. 4! There is no enfitlement
to a hearing by the Office of
Administrative Law on Council
acHons. There are no rules in the
Administrative Code restricting the
state's decisions on tidelands mat-

" ters. The statutes provide sufficient

standards.<® Indeed, any state off-
cial in the statutory approval process
may refuse or refract approval ofa .
grant or 2 lease before delivery.®

‘The state’s approval ot disapproval
is not subject to the usual rules -
restricting governmentat action
because the state acts a8 a propri-
etor# The conditions in the grant are
pot subject to attack as uncompensat-
ed takings, The amount of considera-
tion set by the Counell and the state is
veviewshle by the courts only if it is so
low that it impairs the value of the land
as a dedicated asset of the education
fund — not because the proposed
grantee thinks it is too high.%®

Essentizily, counsel’s primary
choices are to deal within the existing
adminigtrative framework or to mount
a frontal attack on the claimn itself,
Most atfomeys in recent years have
found that presenting their most favor-
abla case to the Tidelands Resource
Councl is in their client’s best inter-
est, no matter what interest their ¢lient
Hag in the ¢tare's tidelands. % H

Willizam E. Andersen is Deputy
Attorney General of the state of New
Jersey Department of Law and Public
Safety Division of Law. He has been
assigned as counsel to the Tidelands
Respurce Cowncil since 1983, The
views expressed here ave his own, and
do not constitite the offfcial position of

the Councl, the Atterney General ar

the state of New Jersey.
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CAFRA

-Continued from pagsa 15

tions for a “permit by rule” for the
expansion of i sitigle-family home
built on a nilkcheaded lagoon Iot.
The expanzion must be limited to
400 square feet and occur on the
non-waterward sides of the
dwelling.3! Under the permit by
rule, 2 CAFRA permit application and .
‘the applicable fee are not necessary. -
Rather, a letter to the DEP contain-
ing the information required by the
regulations suffices to allow the activ-

« Ify. Once again, the DET envisions
* proposing addittonal activities that

«zn be conducted under 2 permit by
rule in the near foture 22

ENVIRONMENTAL IMPACT
STATEMENTS

The old CAFRA legislation

" required all CAFRA applicants to sub-

1nit an Enviromnental Impact State-
ment (EIS) for the proposed facility.
The new CAFRA legislation autho-
rizes DEP to determine when an EIS
is necessary and to decide the con-
tents of the document#* Accordingly,
DEF promulgated regulations requir-
ing an EIS or a Compliance Statement

- to be subrmitted wih all CAFRA appl-

“cations.® Both documents are
intended to provide a discussion of
the specific rules, L, DEP's Rules on
Coastal Zone Management, that apply*
to the proposed project, as well as an
assessment of the impact the pro-
posed developrnent will have on the
environmental conditions at the site.

April!l 1895

‘The primary distinction between
an EIS and a Compliance Statement is
the amount of detail required, which
15 related to the size of the proposed -
project, the conditions at the pro-

posed site and the expected impact of
- the proposed developmentonthe -

site.37 Specifically, an FIS contning
information that is not necessary for -
the Compliance Statement, such as
tratfic analyses, stormwater ntanage-
ment calculations, archaeological s

veys, envirotitnental resource invento- -

1i1es, 2 habiiat assessment and
detailed design gpecifications for the
proposed construction. In addition,
the EIS will include more wformation
regarding project alternatives and mit-
igation methods designed to reduce
the overall impact of the proposed
construction on the enviropment 36

DEP encourages applicants to inquire -

as to the type of information required
under DEP's Land Use Regulation
Program before submitting a permit
applicatdon. "

PENALTIES, ENFORCEMENT
AND ADMINISTRATION
CHANGES

The penalties imposed for violat-
ing CAFRA are increased and the
enforcement options available to
DEF are expanded by the new legia-
lation. The DEP is authorized to
impose on any person who violates
any provision of CAFRA a fine of
525,000 per dav per violation. In

_ addition, DEP can enforce the provi-

sicns of CAFRA through the courts
or by issuing a compliance order.#®
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. Tidelands Licenses

The State of New Jersey owns all lands which are naturally flowed by the mean high tide,
which it has not previously sold. It also owns all lands formerly flowed which were flowed by
the mean high tide, which it has not sold, and which have been artificially filled in. For example,
the natural beds of the Hudson River, the Delaware River up to the head of tide in Trenton,
Barnegat Bay, and the Atlantic Ocean to the three mile limit arc State-owned tidelands. This
ownership dates back to the charfer from the English crown to Berkeley and Carteret and hasit’s
basis in English Common Law. Since 1869, an appointed board has been making the imtial
decisions to scll or rent State owned tidelands. ' _ _

This board is currently called the Tidelands Resource Council. The Tidelands Resource
Council is a twelve member voluntary board appointed by the Governor with the consent of the
Senate. Tts members are special state officers with terms of 4 years. The Council meets twice
monthly to make decisions on the selling or renting of State tidelands. The Bureau of Tidelands
Management acts as the staff fo the Council and reviews and processes all applications in this
regard. The Council’s actions must be reviewed by the Commissioner of the Department of
Environmental Protection. In addition, all individual approvals for tidelands gramts (to sell
tidelands), or long term leases (20 to 30 years) must be reviewed and approved by the
Commissioner of the Department of Environmental Protection, Attorney General and Governor. .

" This document will only explain in detail the tidelands licensing procedure. Anyone who
wishes use presently tideflowed aveas, for a dock, pilings, breakwaters, or other similar
structures, must first obtain a tidelands license and waterfront development permit. (In some
circumstances, other permits may be required.) A tidelands license is a short-term rental
agreement with the Stats, Currently, the Council is approving licenses for a 7 year term, in
accordance with the statutes. An applicant must first obtain the required permits before a

tidelands license application will be presented to the Council.

Licenses are valued at a number which is based upon the current fair market value of the
land being rented. These calculations are based upon percentages of the upland or dry.land
value. In geperal, the land under water being rented is valued at 15% of the uplaz}d for smgle
family residential propetty and 25% for all others. The upland value is generally estzma’_ced using
the assessed value equalized for the land. While this is just an estimate of the current fair market
valus, it helps the applicants by saving the cost of a narrative appraisal ($300 to $1500) each

time a new license is issued or existing license renewed.

: The Council also sets the rate per year that the licenses will be charged. Currently, this

rate is 7% per year for all but marina licenses. In the past, when the economy Was stonger and
interest rates higher, the rate was 10% per year. There are a number of exceptions to the above
generalities. When the staff has ore accurate information regarding Yalue, such as a current sale
OF an appraisal pearby, that value will be used as the basis of the license fee. For marinas, or
other income producing properties, the income stream. is used as the basis of the fair market

value.
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Currently the Council charges 6% per year of potential income for marina licenses. The
Council’s marina practice was a direct result of input from the marina owners in the Iate 1980,
By valuing income producing marinas using the upland value of the property, the Council
realized that the licemse fees were too high and not comsistent Statewide. By evaluating
information provided by the marina owners, the Council determined that the ncome method was
not only a fairer way to treat the marinas, but was also more accurate in terms of meeting their
responsibility to obtain fair market value for the land being remted. The Council has also
continued to listen to applicants’ concerns and has changed the rate at which is charges a'number
of time (from 10% in 1991 to 7% in 1992 and the current 6% since 1993). The Couneil reviews
these rates and procedures yearly to determine if they are stil a reflector of fair market value,

When a property owner is legalizing a dock or other structure, the Council will assess

rental back to 1982 or when that property owner purchased the property, whichever is less. The
year 1982 was chosen as the furthest extent of back rental because in that year, the tidelands

claims maps were filed in most of the shore counties. At that tire, there was a great deal of
publicity and information. available to the public, so that they became aware of tidelands issues.
Tt-should be noted that the Council and its predecessor boards have been renting tidelands since
1869 and have been charging back rental (also called use and occupancy) for almost as long.
The administrative change to limit the years for back rental was made in 1993.

_ TLicense fees are also dependent upon the size of the dock and the area being rented and
when ihe license was issued. The license area is calculated by adding a buffer area around the

structures, and also includes any slip areas within which boats are docked or moored.

For other details or additional information, please contact the Bureau of Tidelands

Management at P. Q. Box 439, Trenton, NI (8625-0439.
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